BRANDON CITY COUNCIL AGENDA
Council Chambers — 308 S. Main
August 23, 2021
5:30 p.m.

Call to Order
Roll Call and Determination of Quorum
Approval of Agenda

AW~

Public Comments: Those persons wanting to address the Council as to any item on or not on the agenda and who
have not otherwise been asked to speak to the agenda item will be heard at this time, but are limited to five (5) minutes.
No action will be taken on any action requested at this time due to the twenty-four-hour public notice requirement. The
City reserves the right to end public comment after 45 total minutes and those who were unable to speak will be given
the opportunity to speak first at the next regular Council meeting if they leave their name with the City Administrator.

5. First Reading of Ordinance No. 637 Medical Cannabis (2-19)
6. Reconsideration of Contract with ISG for Golf Course Retaining Wall (20-33)
7. 2022 Budget Work Session

8. Adjournment

Individuals in need of assistance in attaining access to the meeting, please contact City Hall within 24
hours of the meeting time for special arrangements.



ORDINANCE NO. 637

AN ORDINANCE ADDING TITLE 17 TO THE REVISED ORDINANCES OF THE CITY OF BRANDON
CREATING LICENSING AND REGULATION PROVISIONS FOR MEDICAL CANNABIS
ESTABLISHMENTS

BE IT ORDAINED by the City Council of the City of Brandon that the Revised Ordinances of the City of Brandon
is hereby amended by adding new Title 17 entitled Medical Cannabis as follows:

17-1-1

17-1-2

TITLE SEVENTEEN

MEDICAL CANNABIS
Chapter 17-1 Purpose & Definitions & Severability
Chapter 17-2 General
Chapter 17-3 Licensees
Chapter 17-4 Provisions for Operation of

Establishments & Regulations

CHAPTER 17-1
PURPOSE & DEFINITIONS & SEVERABILITY

PURPOSE AND INTENT

The City Council of the City of Brandon enacts the following ordinances to ensure that medical
cannabis establishments within the municipal boundaries of the City operate in a manner which
complies with state laws and regulations, protects the health, safety, and welfare of the general
public, prevents potential conflicts and issues arising from ownership and employees, recognizes
certain safety and security considerations, to minimizes risk of unauthorized use or access of
cannabis by the general public, to preserve the present and future character of the City’s residential
and commercial neighborhoods, to prevent concentration of certain cannabis establishments in any
one area, and to minimize the negative effects cannabis establishments have on adjacent land use.
Adoption of the ordinance is not intended to unreasonably restrict the opportunity of cannabis
establishments to locate in the City.

DEFINITIONS

Unless an alternative definition is explicitly stated in this section, this chapter utilizes the definitions
for cannabis-related terms which are defined by SDCL 34-20G-1 and the administrative rules
promulgated thereunder.

APPLICANT: a person or entity seeking or renewing a cannabis establishment license.

CANNABIS (OR MARIJUANA): all parts of any plant of the genus cannabis, whether growing
or not, in its natural and unaltered state, except for drying or curing and crushing or crumbling. The
term includes an altered state of marijuana absorbed into the human body. The term does not include
fiber produced from the mature stalks of such plant, or oil or cake made from the seeds of such plant.
The term does not include the plant Cannabis sativa L. and any part of that plant, including the seeds
thereof and all derivatives, extracts, cannabinoids, isomers, acids, salts, and salts of isomers, whether
growing or not, with a delta-9 tetrahydrocannabinol concentration of not more than three-tenths of
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one percent on a dry weight basis.

CANNABIS CULTIVATION FACILITY: in addition to the definition in SDCL 34-20G-1, this
term is further defined as a legally licensed entity that acquires, possesses, cultivates, delivers,
transfers, transports, supplies, or sells cannabis and related supplies to a cannabis establishment.

CANNABIS DISPENSARY: in addition to the definition in SDCL 34-20G-1, this term is further
defined as a legally licensed entity that acquires, possesses, stores, delivers, transfers, transports,
sells, supplies, or dispenses cannabis, cannabis products, paraphernalia, or related supplies and
educational materials.

CANNABIS ESTABLISHMENT: cannabis cultivation facility, a cannabis testing facility, a
cannabis product manufacturing facility, or a cannabis dispensary.

CANNABIS PRODUCT MANUFACTURING FACILITY: in addition to the definition in
SDCL 34-20G-1, this term is further defined as a legally licensed entity that acquires, possesses,
manufactures, delivers, transfers, transports, supplies, or sells cannabis products to a cannabis
dispensary.

CANNABIS PRODUCTS: any concentrated cannabis, cannabis extracts, and products that are
infused with cannabis or an extract thereof, and are intended for use or consumption by humans.
The term includes edible cannabis products, beverages, topical products, ointments, oils, and
tinctures

CANNABIS TESTING FACILITY: in addition to the definition in SDCL 34-20G-1, this term is
further defined as a legally licensed entity legally authorized to analyze the safety and potency of
cannabis.

DEPARTMENT: the South Dakota Department of Health.

LICENSEE: a person, people, or entity in possession of a cannabis establishment license issued
pursuant to this chapter.

PUBLIC GROUNDS: means any public place including, but not limited to, parks, sidewalks,
streets, highways, alleys, rights-of-way, sports complexes, publicly owned property whether in or
out of a building, commonly and customarily open to or used by the general public, or in any place
that is open to the public.

REGISTRATION CERTIFICATE: the certificate of registration issued by the Department or
hiring operator of a cannabis establishment.

SEVERABILITY

The provisions of this ordinance are severable. If any provision of this ordinance or the application
thereof to any person or circumstance is held to be invalid, such invalidity shall not affect other
provisions or applications of this ordinance which can be given effect without the invalid provision
or application. All ordinances and parts of ordinances in conflict herewith are hereby repealed.
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CHAPTER 17-2
GENERAL

PROHIBITIONS ON USE

No person shall:

A.

Undertake any task under the influence of cannabis, when doing so would constitute
negligence or unprofessional malpractice.

Smoke, inject or consume cannabis on any public ground or public vehicle within the City
of Brandon.

Allow any cannabis odor to exist at or beyond the property line of a cannabis establishment,
or near places where people live or (except as inside a cannabis establishment) near where
people work.

While operating, navigating, or being in actual physical control of any vehicle be under the
influence of cannabis, except that a registered qualifying patient or nonresident cardholder
is not considered to be under the influence of cannabis solely because of the presence of
metabolites or components of cannabis that appear in insufficient concentration to cause
impairment.

While operating, navigating, or being in actual physical control of any vehicle have a
package or any receptacle containing cannabis in that person’s possession unless the seal
of the original package remains unbroken or the cannabis is so removed from the area of
the vehicle so that the driver of the vehicle does not have access to it.

INAPPLICABILITY
Nothing in this chapter:

A. Requires an employer to allow ingestion or use of cannabis in the workplace or to allow an
employee to work while the employee is under the influence of cannabis.

B. Requires a person or establishment to allow a guest, client, customer, or other visitor to
smoke or use cannabis on or in that property.

C. Prohibits an employer from disciplining an employee for ingesting cannabis in the
workplace or disciplining an employee for working while under the influence of cannabis

PENALTY

A violation of this Chapter is subject to prosecution and each violation is punishable by a maximum
fine of five hundred dollars ($500.00).
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CHAPTER 17-3
LICENSEES

LICENSE & REGISTRATION CERTIFICATE REQUIRED

No cannabis establishment may be located or operate in the City without the appropriate valid and
current cannabis establishment license issued by the City pursuant to Chapter 17, a valid and current
registration certificate issued by the State of South Dakota Department pursuant to rules
promulgated under SDCL 34-20G, and a valid and current certificate of occupancy issued by the
City. A violation of this provision is subject to the general penalty provision in 17-4-10. Each day
of the violation constitutes a separate offense.

NUMBER OF CANNABIS ESTABLISHMENTS

A. Under the authority granted by SDCL 34-20G-56, there shall be no more than three (3)
active medical cannabis dispensaries and no more than ten (10) of each active medical
cannabis testing, cultivation or manufacturing facilities that may be registered by the state
of South Dakota to operate within the jurisdictional limits of the City at any given time.

B. For all other cannabis establishment licenses, no numerical limit is set at the time of
adoption.
C. The numerical limits for each class of cannabis establishment may be altered at any time

by Resolution of the City Council.

D. In the event the numerical cap is lowered to an amount less than the number of the existing
licenses in that class, no existing Licensee shall be prevented from continuing operation
during the license term, requesting modifications to application information, or from
renewing such license for consecutive, subsequent years, on the basis that the numerical
limit would otherwise prohibit the issuance of a license to a new Applicant. However, this
exception shall not prevent a license from being suspended or revoked, nor shall it prevent
a license from not being renewed, based upon grounds other than the numerical limit being

exceeded.

E. The special procedure set forth in 17-3-6 shall apply to both any initial license licenses
issued under this Title as well as when any new cannabis dispensary license becomes
available.

FEES

The fees for the Initial Application and Renewal Application shall be set by Resolution of the City
Council. The fees set shall be used to defray the cost incurred by the City for investigations, review,
inspections of the premises, and other costs related to processing the application and renewal
application. A fee is required to be paid for each type of cannabis establishment that is to be or
actually is licensed.

A. Initial Application fee. At the time an applicant files an application, the applicant
shall pay a nonrefundable fee for each application to the City.

B. Renewal Application fee. At the time the applicant files an application for a renewal, the
applicant shall pay to the City a nonrefundable fee for the renewal application.

C. Initial license fee. At the time an applicant files an application according to 17-3-4, it shall
tender to the City an initial license fee in the amount of $1.00 per capita according to the
most recent Census Bureau. The initial license fee shall cover the first issued license . The



initial license fee is in addition to the application fee. In the event the applicant is denied a
registration certificate from the Department or the City, the license fee shall be refunded.

Renewal License Fee. At the time an applicant files a renewal application, it shall tender
to the City a renewal license fee in the amount of $1.00 per capita according to the most
recent Census Bureau. The renewal license period shall be for the calendar year applicable
to the renewal. The renewal license fee is in addition to the renewal application fee. In the
event the applicant is denied a registration certificate from the Department or the City, the
renewal license fee shall be refunded.

17-3-4 LICENSE APPLICATION

A.

A prospective cannabis establishment seeking to operate in the City must first obtain a
license for the specific establishment to operate from the City prior to seeking registration
as from the South Dakota Department of Health under the provisions of SDCL 34-20G-55.

An application for a cannabis establishment license must be made on a form provided by
the City. No other application form will be considered. An applicant seeking to obtain a
license for more than one type of cannabis establishment at one location may submit one
combined application.

The Applicant must submit the following with the application:
1. The required Initial Application, Renewal Application, Initial License and/or

Renewal License fees for each type of cannabis establishment as set by Resolution
of the City Council.

2. An application that will include, but is not limited to, the following:
a. The legal name of the prospective cannabis establishment.
b. The physical address of the prospective cannabis establishment that

meets the zoning requirements in Title 15, as well as any location
requirements pursuant SDCL 34-20G and the administrative rules
promulgated thereunder, and certification from the property owner
authorizing tenant to engage in business as a medical cannabis
establishment. Only one application per location is allowed.

c. A certification that the location of the prospective cannabis
establishment is not within one thousand feet (1,000 feet) of a public or
private school, meets any other location requirements pursuant to SDCL
Chapter 34-20G and the administrative rules promulgated thereunder, is
in compliance with all City zoning and land use requirements and, if
applicable, applicant will apply for any City conditional use permitting
within 10 days of notification of license eligibility and that the
conditional use process will be completed within 60 days of the filing of
the application for the conditional use permit unless extended by the City
Planning & Zoning Commission or City Council.

d. A description of the type of cannabis establishment for which the license
is sought (e.g. cultivation, testing, manufacturing, dispensary).

e. An estimate of the water and sewer needed for operations set forth in
both the average and the maximum daily amounts. If any usage is
expected to change for the April to September months, the disclosure
shall provide estimates of the average and maximum daily amounts in



the April to September months compared to the October to March
months.

The name, date of birth, and a photocopy of a valid form of identification
issued in South Dakota, or its equivalent issued in another U.S.
jurisdiction, for each principal officer and board member of the
prospective cannabis establishment.

A sworn statement that no principal officer, owner, or board member has
been convicted of a violent felony offense in the previous ten (10) years
in any jurisdiction.

Previous experience operating a legal cannabis establishment, if any.

Confirmation that none of the principal owner, officers or board
members has served as a principal owner, officer or board member for a
cannabis establishment that has had governmental license or certification
revoked in any jurisdiction.

A confirmation of a completed current background check for each
owner, officer, board member, agent, volunteer, and employee
associated with or working in the prospective cannabis establishment,
which has been completed within 30 days prior to submission of the
application.

A certification that at least one owner, officer or board member of the
prospective cannabis establishment is a resident of the state of South
Dakota.

A certification that the employees of the prospective cannabis
establishment are over the age of 21 years.

A copy of the operating documents or a summary of operating
procedures, that detail procedures to ensure accurate record keeping,
adequate security measures, sufficient fire and building code
considerations, and compliance with all other requirements of this
chapter.

A description of appropriate security measures designed to deter and
prevent theft of cannabis and unauthorized entry into any area containing
cannabis as set forth by Chapter 34-20G and the administrative rules
promulgated thereunder and as otherwise required by the City.

A copy of the Applicant’s sales tax license.

Proof that all property taxes, business improvement district taxes, and
pending assessments relating to the cannabis establishment location have
been paid.

Proof of financial responsibility in the amounts and manner established
in this chapter below.

A signed agreement permitting upon the issuance of a license law
enforcement and the City’s employees access at any time to the premises
and all buildings for purposes of inspection, and to the applicant’s books



dealing with the sale and ownership of the establishment.

S. A signed agreement that the Licensee(s) agree(s) to indemnify, defend
and hold harmless the City are required in 17-3-14.

t. A sworn statement that the application contains no false statements made
or omissions of any material matter in any application for a license.

u. The Applicant’s notarized signature.

V. Any additional information requested by the City.

17-3-5 ISSUANCE OF LICENSE

A.

Except as otherwise set forth in 17-3-6, within fifteen (15) days after an application has
been submitted to the City, the City Administrator or designee shall review the application
and for any application that s/he deems to be complete shall have scheduled at the next
applicable Planning & Zoning meeting a conditional use permit hearing. Within ten (10)
days after the hearing if the conditional use permit is issued then the City Administrator or
designee shall issue a Written Opinion as to whether any of the factors listed in 17-3-4 have
been met and whether any conditions for approval are recommended. Any application
deemed incomplete will not be submitted for a conditional use permit hearing. Any
application where a conditional use permit is denied will not be submitted to the City
Council.

After the Written Opinion is submitted to the City Council, the City Council shall consider
the application at the next available City Council meeting. The City Council may approve
or deny an application in full or on condition. Such action of the City Council must take
place within thirty (30) days after the application’s first presentment to the City Council.

If approved, the Finance Officer will endorse the application and notify the Applicant of
approval within four (4) business days following the City Council’s approval. If the
Council imposes any conditions, such conditions shall be listed on the license at the time
of issuance.

The City shall reject an application for a cannabis establishment if:

1. The application is incomplete or insufficient regarding the information required
pursuant to 17-3-4 or provides a false statement or documents with the
application.

2. The City determines the applicant has failed to comply with 34-20G or has a

history of violating state or City rules governing medical cannabis establishments
or county ordinances.

3. The applicant or any officer, board member, agent, volunteer, or employee fails
to pass a background check.

4, The license is to be used for a business prohibited by state or local law, statute,
rule, ordinance, or regulation.

5. Any owner, principal officer, or board member of the Applicant has had a
cannabis establishment license revoked by the City or a registration certificate
revoked by the state.
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6. An Applicant, or an owner, principal officer, or board member thereof, is overdue
in payment to the City of taxes, fees, fines, or penalties assessed against or
imposed upon the Applicant in relation to any cannabis establishment.

7. The City determines it cannot provide the water and/or sewer estimated to be
needed for the operations.

8. The number of the cannabis establishment limits within the City have been
reached.

Any medical cannabis establishment license under this chapter shall be the owner or actual
lessee of the premises where the business is conducted, and the sole owner of the business
operated under the license.

The issuance of a medical cannabis establishment license under this chapter shall not
confirm any property right upon the licensee.

SPECIAL PROCEDURAL FOR INITIAL CANNABIS DISPENSARY
LICENSE ISSUANCE

In addition to the requirements of 17-3-4, these special procedures will apply any time new licenses
to operate a medical cannabis dispensary become available from the City:

A.

When licenses to operate a medical cannabis dispensary become available from the City,
the City shall publish an invitation for applications on the City’s website stating the
deadline to apply and the location(s) applications may be submitted. No applications will
be accepted prior to publication of the invitation nor after the deadline established in the
published invitation.

Applications must otherwise adhere to the requirements of 17-3-4, but must also be sealed.
No supplementing of an application may be done after the deadline has passed.

Once the deadline has passed, all applications shall be placed into order by the City Finance
Officer utilizing a lottery system to establish the order in which applications will be
considered. Prior to conducting the lottery, the City Finance Officer shall publish notice of
the lottery on the City’s website a minimum of 24 hours in advance of the lottery being
conducted and such lottery shall be open to the public.

After placed in order, the City Finance Officer shall open all sealed applications received
during the invitation submittal window. The City Administrator shall then review each
application for completeness and requirements of 17-3-4. Any application that is
incomplete shall be rejected and ineligible for further consideration.

Applications not rejected shall then be submitted to the Planning & Zoning Commission
for possibly issuance of a Conditional Use Permit based on the lottery order up to the
number of available licenses. If Conditional Use Permit is denied or City Council approval
denied, then the next lottery ordered application shall be processed with such process being
followed until the Department has issued a registration for all available operations in the
City. After such registration has been issued, then the time period for these special
procedures will have deemed to have passed. All applications not drawn and approved for
a new dispensary license are denied and a new application will be required when a new
dispensary license next becomes available.
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CITY NEUTRALITY AS TO APPLICANTS

Upon request from the Department as to the City’s preference of Applicants, the City will direct the
State to give registration preference only to those applicants that have received a medical
establishment license issued by the City. The City will otherwise abstain from endorsing any
applicant.

EXPIRATION OF LICENSE AND RENEWAL

A. Except for licenses issued in 2021, each license expires on December 31% of the year of
issuance. Licenses issued in 2021 expire December 31, 2022.

B. A complete application for renewal must be submitted no earlier than October 15% and no
later than November 15% of each year. The license holder must continue to meet the license
requirements to be eligible for a renewal.

C. A license may be renewed only by making renewal application containing the information
provided in 17-3-4, with the addition that the Applicant shall also specify if any information
has changed from its prior application, submit the renewal application fee, and submit a
copy of the Licensee’s state certification. A complete application for renewal must be
submitted no earlier than October 15 and no later than November 15" of each year.

D. The renewal application process shall conform to the initial application process, except:

1. The City Administrator or designee shall provide the written report and, if
applicable, recommendations within two (2) weeks after the renewal application
has been submitted; and

2. The City Council in considering a renewal application may also consider concerns
over actual operations or violations, nonpayment of obligations, or any on other
information reasonably related to the continued operation of the cannabis
establishment.

E. Failure to timely obtain a renewal license in accordance with this section will result in
expiration of the license, and the City may order closure of the cannabis establishment.

F. If a license holder has not operated an establishment for which it holds a license as required
in 17-3-9.
G. An applicant is not automatically entitled to renewal of their license. The license will be

renewed by City Council after full consideration of a timely completed application and the
unique facts and circumstances pertaining to each individual renewal application.

LICENSE TO REMAIN ACTIVE

Any license issued under this chapter must remain in continuous, active use. A licensee shall have
60 days after issuance of the certificate of occupancy to begin active use of the license. Any license
not actively used within those 60 days shall be deemed inactive. Once an initial annual license is in
active use or any annual renewal license is issued, any license not actively used for a period of more
than 60 cumulative days per calendar year may be deemed inactive by the City. Active use means
times where the licensee is open and available to conduct business authorized by the license.
However, days where the license is suspended by the City shall not be used for purposes of
calculating inactivity. A license may not be reissued or renewed pursuant to this Chapter to the same
licensee if the license has not been actively used by the licensee.

SUSPENSION AND REVOCATION



The City Administrator may revoke or suspend any license upon proof by a preponderance of the
evidence of violation by the licensee, by the licensee’s agents or employees, or by the manager or
contractual operators of the medical establishment and their agents or employees operating under a
City license, of any of the following:

A.

Any provision of SDCL 34-20G or other state law relevant to medical cannabis dispensary
or testing facility control.

Any rule promulgated by the Department.
Any rule promulgated by any applicable county ordinance.

False material statements made by a licensee to the city or state of South Dakota during the
application process.

Failure to pay taxes owed to the state of South Dakota or any political subdivision of the
state of South Dakota including the city.

Failure to prevent diversion or theft of medical cannabis.

Failure to allow entry to the licensed premises to any law enforcement officers in the course
and scope of their employment.

Creation of a public nuisance or a public safety concern that may or may not risk to the
level of a violation.

Knowingly allowed possession, use, or sale of non-cannabis controlled substances on the
premises.

A license holder, or an owner, principal officers, or board member thereof, has been
convicted of, or continues to employ an employee who has been convicted of, a
disqualifying felony offense as defined by SDCL 34-20G.

Failure to maintain operational alarm systems and video surveillance systems.

Failure to maintain or keep any record required by these rules or South Dakota law.

Failure to comply with advertising and marketing restrictions.

Failure to properly package or secure medical cannabis on the licensed premises or during
transport.

Failure to properly dispose of medical cannabis.
Operating a testing facility or dispensary when a license has been suspended or revoked.

Failure to comply with any rule or regulation promulgated by the Department or the city
regarding medical cannabis.

Failure to comply with any law of the state of South Dakota or the city concerning medical
cannabis.

Failure to comply with any local regulation regarding medical cannabis.

Failure to maintain an active license, as defined in 17-3-9.
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U. Any violation of any municipal ordinance or regulation relevant to medical establishments
adopted by the City.

V. Any violation of any county ordinance relevant to medical cannabis dispensary or testing
facility control.

For any licensee with multiple licenses, upon suspension or revocation of any license pursuant to
this chapter, the licensee shall cease operation under all cannabis establishment licenses held by the
licensee for the same period as the suspension or revocation.

SUSPENSION AND REVOCATION PROCESS

A. The license holder will receive a notice of intent to suspend or notice of intent to revoke
informing the license holder of the violation and the City’s intention to suspend or revoke
the license. The notice will be hand delivered to the license holder or an employee or agent
of the license holder or sent by certified mail, return receipt requested to the physical
address of the cannabis establishment.

B. If the license holder disputes its license should be suspended or revoked, the license holder
has ten (10) days from the postmark date on the notice or the date the notice was hand
delivered to request a hearing before a hearing panel, which will consist of the Mayor, City
Administrator, and Police Chief or their designee.

C. A suspension will be for thirty (30) days and begins ten (10) days after the postmark date
on the notice or the date the notice is hand delivered unless the license holder exercises its
rights to process and appeal, in which case the suspension takes effect upon the final
determination of suspension.

D. A revocation will be for one (1) year and begins ten (10) days after the postmark date on
the notice or the date the notice is hand delivered unless the license holder appeals the
revocation, in which case the revocation takes effect upon the final determination of
revocation.

E. The license holder who has had the license revoked may not be issued any cannabis
establishment license for one year from the date the revocation became effective and must
apply for a license at the end of that year. Should in the interim the maximum number of
cannabis establishments be met through reduction of licenses by the City Council or
issuance to any other licensee, then no license shall be issued.

F. A license holder whose license has been suspended or revoked and who may no longer
legally possess cannabis, cannabis products or other restricted items shall be responsible to
pay the actual costs incurred by the City for securing, storing, safeguarding, transferring or
disposing of any such items.

APPEAL

Any licensee or applicant aggrieved by a decision regarding the issuance of a license, rejection of
an application, suspension of a license or revocation of a license under this chapter may file
an appeal to the City Council by submitting a written appeal within ten (10) days of the postmark
on the notice of denial, nonrenewal, suspension, or revocation. The written appeal must be submitted
to City of Brandon, City Administrator, P.O. Box 95, Brandon, South Dakota 57005-0095. The
appeal will be considered by the City Council at a regularly scheduled or special meeting within one
month of the receipt of the appeal. The Council will issue a written decision withing two weeks
after the meeting. The Council’s decision may be appealed thereafter pursuant to South Dakota law.

LICENSES NOT TRANSFERRABLE



No cannabis establishment license holder may transfer the license to any other person or entity either
with or without consideration, nor may a license holder operate a cannabis establishment at any
place other than the address designated in the application. A license issued under this Chapter is
not a property right.

17-3-14 NO CITY LIABILITY; INDEMNIFICATION; NO DEFENSE

A.

By accepting a license issued by the City, the Licensee waives any claim concerning, and
releases the City, its officers, elected officials, employees, attorneys and agents from, any
liability for injuries or damages of any kind that result from any arrest or prosecution of
business owners, operators, employees, clients or customers of the Licensee for a violation
of state or federal laws, rules or regulations.

By accepting a license issued by the City, all Licensees, jointly and severally if more than
one, agree to indemnify, defend and hold harmless the City, its officers, elected officials,
employees, attorneys, agents, insurers and self-insurance pool against all liability, claims
and demands on account of any Injury, loss or damage, including without limitation claims
arising from bodily injury, personal injury, sickness, disease, death, property loss or
damage, or any other loss of any kind whatsoever arising out of or in any manner connected
with the operation of the medical cannabis dispensary that is the subject of the license.

The issuance of a license pursuant to this section shall not be deemed to create an exception,
defense or immunity for any person in regard to any potential criminal liability the person
may have under state or federal law for the cultivation, possession, sale, distribution, or use
of marijuana.

CHAPTER 17-4

PROVISIONS FOR OPERATION OF ESTABLISHMENTS

& REGULATIONS

17-4-1 CANNABIS ESTABLISHMENT LOCATIONS

No cannabis establishment shall be owned or operated at a location within the City’s zoning
jurisdiction except as provided in this section.

A.

All cannabis establishments must be located not less than 1000 feet from any public or
private school, including a preschool, elementary, intermediate, middle or high school. The
distance shall be located at least the specified distance measured radially in a straight line
from the closest point of the building or actual leased space of the cannabis establishment
to the closest point of the building or actual leased space of the school, whether located in
Brandon or an adjoining community.

A cannabis dispensary, cannabis cultivation facility, a cannabis testing facility, and/or a
cannabis product manufacturing facility may all be located at one enclosed property
location. 300 feet between cannabis establishments must otherwise exist, measured from
closest point of the buildings.

A cannabis cultivation facility and a cannabis product manufacturing facility shall be
considered a conditional use in the following districts: Light Industrial or Heavy Industrial.
Permanent or temporary such cannabis establishments are prohibited in all other zoning
districts and not eligible for home occupation use and it shall be unlawful for any such
cannabis establishment to operate in a building which contains a residence or a mixed-use
building with commercial and residential uses.
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D. A cannabis dispensary and cannabis testing facility shall be considered a conditional use
in the following districts: General Business, Central Business, Light Industrial or Heavy
Industrial. Permanent or temporary dispensaries are prohibited in all other zoning districts
and not eligible for home occupation use, and it shall be unlawful for any cannabis
dispensary to operate in a building which contain a residence or a mixed-use building with
commercial and residential uses.

CONDITIONAL USE PERMIT

All cannabis establishments shall require a conditional use permit. In granting a conditional use
permit for any cannabis establishment, the City may impose such additional reasonable
requirements as it deems appropriate to mitigate or prevent harmful secondary effects of cannabis
establishments. In imposing such conditions, the City may rely on studies and information available
at the time the permit is issued. The cannabis establishment must positively comply with all the
current zoning, health and building regulations that apply to the site and building at the time of
application for the Conditional Use Permit. In addition to other factors that may be properly
considered in the grant of denial of a variance or conditional use permit, the following factors shall
be relevant for variance and conditional use requests relating to cannabis establishments:

A. That the proposed land use is consistent with the intent of this chapter and will not be
contrary to public interest or injurious to nearby properties.

B. That the proposed land use will not cause or contribute to the formation or expansion of
blighted area.
C. That the City is able to provide the estimated water and sewer needs for the cannabis

establishment(s)’ operations.

D. That all applicable ordinances and regulations will be observed.

ISSUANCE OF PERMITS

The zoning official is authorized to issue permits (building/use) for a cannabis establishment subject
to following:

A. Submission of a site plan containing the following:
1. Any information required for applicable building permit;
2. Ingress and egress plan;
3. Parking plan;
4. Lighting plan (including security lighting);
5. Screening/security fencing plan;
6. Refuse plan;
7. Hours of operation; and

8. Any other information as lawfully may be required by the Zoning official to determine
compliance with this ordinance.

B. Documentation of ability to meet setback/separation requirements.



Documentation of State Registration Certificate.
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CERTIFICATE OF OCCUPANCY & LICENSE DISPLAY

A.

A Licensee shall not begin operation or open its doors to the public until it receives from
the City a certificate of occupancy. The City shall not issue a certificate of occupancy until
the City’s Building Official-Code Enforcement Officer and Police Chief or designee have
fully inspected the licensed premises and security plan and determined that the
establishment satisfies all requirements of licensure as set forth in this ordinance, all
applicable zoning requirements, and all other applicable federal, state, and local laws and
building codes, and that the licensed establishment is ready for occupancy with such
equipment and security measures in place as may be necessary to comply with the
applicable provisions of this Ordinance and state law. The City shall not issue a certificate
of occupancy until the Licensee provides written evidence that the Licensee has paid the
License Fee and all registration application fees due to the state in connection with the
South Dakota Department of Health’s review of the application.

The license must be posted in a conspicuous place at or near the entrance to the cannabis
establishment so that it may be easily read at any time.

GENERAL OPERATION OBLIGATIONS OF LICENSEES

All cannabis establishments in the City must:

A.

Comply with zoning and land use requirements and obtain all necessary zoning and land
use approvals.

Comply with building and fire codes applicable to the type of facility and license,
including, but not limited to, compliance with the requirements for fire suppression,
signage, and parking.

Only operate between the hours stated on its operating plan of record.

Keep any information stated in an approved application current and up to date.

Have written policies, procedures, or plans detailing appropriate security measures
designed to deter theft of cannabis and have at minimum the following security system:

1. Electronic video security recording system, internal and external, which retains
recordings for 180 days.

2. Well-lit perimeter.
3. Locked, fully enclosed facility.
4. Internal security to track access to building and all cannabis.

5. Any additional security to comply with the requirements of SDCL 34-20G and
Department and City rules.

Conduct a valid background check of anyone who is a board member, principal officer,
agent, volunteer, or employee.

Not employ any person who has been convicted of a disqualifying felony offense or who
is under 21 years old.

Not allow smoking or consumption of cannabis at the cannabis establishment.

Conduct all business and activities within the respective facilities within an enclosed
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structure and outside of the public view, including but not limited to, cultivating, growing,
processing, displaying, manufacturing, selling and storage except such loading and
unloading which is incidental to such indoor activities, and as otherwise authorized and
licensed by the Department and City.

J. Insure that cannabis or related paraphernalia shall be displayed or kept in a business so as
to be visible from outside the cannabis establishment.

K. Have written policies, procedures or plan detailing an odor control plan.

L. Not allow the emission of any gas, vapors, odors, smoke, dust, heat, or glare that is
noticeable at or beyond the property line of the cannabis establishment. Sufficient measures
and means of preventing the escape of such substances from a cannabis establishment must
be provided at all times. In the event that any gas, vapors, odors, smoke, dust, heat, or glare
or other substances exit a cannabis establishment, the owner of the subject premises and
the Licensee shall be jointly and severally liable for such conditions and shall be
responsible for immediate, full clean-up and correction of such condition. The cannabis
establishment shall properly dispose of all such materials, items, and other substances in a
safe, sanitary, and secure manner and in accordance with all applicable federal, state, and
local laws and regulations.

M. Only allow access by authorized agents of the medical cannabis dispensary or testing
facility, emergency personnel, and authorized visitors, such as contractors or vendors, who
are at least 21 years of age and are accompanied by an authorized medical cannabis
establishment agent.

N. Require all authorized visitors to comply with the requirements set forth by Department
and City Rules, and all document in a visitor log all visitor names, times of visit, and
purpose of visit, of which records must be maintained for at least five (5) years by the
medical cannabis establishment, and must be made available upon request to state or local
regulatory authorities or law enforcement, as part of any official audit, inspection, or
investigation.

0. Retain all books and records necessary to show fully the business transactions of the
Licensee for a period of the current tax year and the three immediately prior tax years. Such
records shall be maintained in a manner which, if released to the City, would not contain
information protected by state law. Such records must be provided to the City upon request.

P. Pay all delinquent court judgments arising out of their operations.

Q. Not permit the general public to access any part of a cannabis establishment except where
such access is permitted by law.

ADDITIONAL REQUIREMENTS FOR CANNABIS DISPENSARIES

In addition to compliance with the requirements in 17-4-5, all cannabis dispensaries shall:

A. Not allow more than 10 non-employees within the secured area at one time.
B. Operate only between the hours of 8:00 a.m. and 10:00 p.m.
C. Make all sales of cannabis in person, directly to the purchaser, within the retail area of the

cannabis dispensary. No sales shall be made via telephone, internet, or other means of
remote purchase. Deliveries shall occur only in person to the purchaser at the time of
purchase within the retail area of the cannabis dispensary. No drive up windows or other
similar delivery process shall be allowed.



Not share any physical location with any other type of business or land use type, exclusive
of other cannabis establishments.

Permit access to the facility to cardholders only upon verification of identity and
verification of the validity of the registry identification card, and only during authorized
hours of operation and in accordance with Department and City rules.

Not issue cannabis to anyone who is not a qualifying patient or a designated caregiver with
a current and valid registry identification card issued by the Department.

Maintain their cannabis dispensary and premises within the following minimum
requirements:

1. Every dispensary Licensee shall inspect their premises from lot line to lot line, all
adjacent streets, sidewalks and alleys adjoining their premise, and sidewalks and
alleys within one hundred (100) feet of such premise lot lines and shall remove
any litter and debris found there on a daily basis to prevent the accumulation of
litter and debris and the accidental or uncontrolled release of cannabis or cannabis
products.

2. A secured door at both its entrance and exist that allows eligible person to exit the
retail area, along with a controlled location between the entrance and retail floor
where verification of entrance eligibility into the retail floor may be conducted.

3. All solid waste and recyclable materials shall be stored in refuse containers made
of metal or approved plastic and shall be equipped with secure lids or covers, and
such covers shall remain closed so as to prevent the intrusion of storm water or
vermin.

4. Refuse storage containers shall be enclosed on all four sides by screening
compatible with the principal structure and not less than two feet higher than the
refuse container or shall be otherwise effectively screened from the street and
adjacent properties.

17-4-7 SIGNAGE AND ADVERTISING

A.

Cannabis establishments shall apply for a sign permit from the City. All exterior signage
associated with a cannabis establishment must meet the standards established in the City
code. In addition, no exterior signage shall use the word "marijuana," "cannabis," or any
other word, phrase, or symbol commonly understood to refer to cannabis, shall display a
marijuana leaf or a depictions of a person holding or smoking cannabis in any location
visible to the public.

Within each cannabis dispensary, there shall be posted in a conspicuous location a legible
sign containing the following warnings:

L. A warning that the use of cannabis may impair a person's ability to drive a motor
vehicle or operate machinery, and that it is illegal under state law to drive a motor
vehicle or operate machinery when under the influence of or impaired by
cannabis;

2. A warning that possession and distribution of cannabis is a violation of federal
law;

3. A warning that consumption of cannabis on the property of a cannabis



17-4-8

17-4-9

17-4-10

establishment is prohibited by law; and

4. A warning that smoking or ingesting cannabis in public or on any form of public
transportation is prohibited by City law.

FINANCIAL RESPONSIBILITY

A. A Licensee must file with the City finance officer certificates or policies of insurance
issued by a responsible insurer in the amounts and for the purposes established below. The
Applicant must list the City as an additional insured on each policy.

B. A Licensee must maintain a commercial general liability policy, or equivalent, with a limit
of not less than two million dollars ($2,000,000.00) for each occurrence. If such insurance
contains a general aggregate limit, it must be no less than double the occurrence limit.

C. Upon request, the City may demand and the Applicant or Licensee must provide proof of
any other type of insurance required by law.

LIABILITY FOR VIOLATIONS

Notwithstanding anything to the contrary, for the purposes of this article, an act by an employee or
agent of a cannabis establishment that constitutes grounds for suspension or revocation will be
imputed to the cannabis establishment license holder for purposes of finding a violation of this
article, or for purposes of license denial, suspension, or revocation, only if an officer, director or
general partner or a person who managed, supervised or controlled the operation of the cannabis
establishment, knowingly allowed such act to occur on the premises.

PENALTIES

Any person who operates or causes to be operated a cannabis establishment without a valid license
or in violation of this Chapter is subject to a suit for injunction as well as prosecution for ordinance
violations. Such violations are punishable by a maximum fine of five hundred dollars
($500.00). Each day a cannabis establishment so operates is a separate offense or violation.

Adopted this 7™ day of September, 2021.

ATTEST:

Jim Heinitz
Mayor

Christina Smith
Municipal Finance Officer

(SEAL)

First Reading: August 23, 2021
Second Reading & Adoption:
Published: September , 2021
Effective Date: September , 2021



CITY OF BRANDON
304 Main Avenue, P.O. Box 95, Brandon, SD 57005

Telephone: (605) 582-6515; FAX: (605) 582-6831
Budlding a Better Life

Council Agenda Request

Date: August 11, 2021
From: Christina Smith, Tami Jansma, Andrew Bauer, Kelly Eilers
Subject: GC Retaining Wall

Background/History:

The retaining wall movement has been a known issue for many years. Geotech has done work and
readings on the wall since the mid-2000s. During the Capital Improvement Planning, council approved to
move forward with the replacement of the golf course retaining wall.

Discussion:

The retaining wall north of the patio between the hill and cart path has been sinking/moving for 15 years.
This project would replace the existing retaining wall as well as widen the cart path, add new railing and
renovate the entire north patio area. It would also widen the cart path from #10 tee to the bottom of the
hill.

This is a safety issue. The longer we have waited on this project the more worrisome it has been. This
area is highly used when we have large golf events for staging carts and can have as many as 60 golf carts
and over 100 people in this area at a time. This season we have stopped using it for these reasons and
have utilized the parking lot in order to minimize risks associated with having many people in the area at
once. Using the parking lot as staging reduces the number of parking spaces available and is not ideal.

ISG has submitted a proposal to design this project. Proposal includes civil engineering, topographic
survey, structural engineering, landscape architecture and technology design. Final design would be
complete mid-December with a bid date early 2022. Construction would take place Spring 2022.

Financial Considerations:

Cost of Survey, Concept plan, final design and bidding is $70,000.00. This will initially be paid out of
the golf course fund because it is a golf course project. However, during the CIP process the council has
approved the general fund to pay for the project out of general fund balance. A transfer of funds will
occur for this project from general to golf course fund for the cost of the project.

Conclusion/Recommendations:
Recommend approval of the ISG contract for $70,000.00.

Supporting documents must be attached to the Council Agenda Request Form.



This document has important legal consequences; consultation with an attorney is encouraged with
respect to its use or modification. This document should be adapted to the particular circumstances of
the contemplated Project and the controlling Laws and Regulations.
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SPECIAL NOTE ON USE OF THIS FORM

This abbreviated Owner-Engineer Agreement form (“Short Form”) is intended for furnishing professional
services of limited scope and complexity. It does not address the full range of issues of potential
importance to the parties. Depending on the scope and complexity of the services and the project, the
Owner and Engineer may be better served by using the Agreement Between Owner and Engineer for
Professional Services (EJCDC® E-500), or one of the several special-purpose EJCDC professional services
agreement forms. EJCDC® E-001 provides information on these agreement forms.

For further discussion regarding the use of this document, see the Guidelines for Use of EJCDC® E-520,

Short Form of Agreement Between Owner and Engineer for Professional Services, commencing on the
following page.

Copyright © 2020:

National Society of Professional Engineers
1420 King Street, Alexandria, VA 22314-2794
(703) 684-2882

WWww.nspe.org

American Council of Engineering Companies
1015 15th Street N.W., Washington, DC 20005
(202) 347-7474

www.acec.org

American Society of Civil Engineers
1801 Alexander Bell Drive, Reston, VA 20191-4400
(800) 548-2723

WWW.ascCe.org

The copyright for this EJCDC document is owned jointly by the three sponsoring organizations listed
above. The National Society of Professional Engineers is the Copyright Administrator for the EJCDC
documents; please direct all inquiries regarding EJCDC copyrights to NSPE.
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SHORT FORM OF AGREEMENT
BETWEEN OWNER AND ENGINEER
FOR PROFESSIONAL SERVICES

This is an Agreement between City of Brandon, South Dakota (Owner) and ISG (Engineer). Owner's
Project, of which Engineer's services under this Agreement are a part, is generally identified as Brandon
Golf Course Retaining Wall improvements (Project). Engineer's services under this Agreement (Services)
are generally identified as Brandon Golf Course Retaining Wall Improvements.

Owner and Engineer further agree as follows:
1.01  Services of Engineer

A. Engineer shall provide or furnish the Services set forth in this Agreement, and any Additional
Services authorized by Owner and consented to by Engineer.

1. Civil Engineering + Landscape Architecture
a. Site layout plan
b. Grading, drainage, and utilities plans
c. Pavement and hardscaping plan
d. Landscape and restoration plans
e. Existing conditions and demolition plan

f.  Stormwater Pollution Prevention Plan (SWPPP), erosion control plan, and
stormwater management plan

g. Site notes, details, and specifications
2. Structural Engineering
a. Footing and foundation plans
b. Retaining wall design (presumed to be cast-in-place concrete)
c. Sections, details, and specifications
3. Survey

a. Topographic survey to locate existing elevations and topographic features such
as buildings, streets, and utilities that may incorporated into the overall site
design.

4. Technology Design
a. Expand existing audio system throughout new patio space
b. Provide structured cabling for data network as needed

5. Bidding

EJCDC® E-520, Short Form of Agreement Between Owner and Engineer for Professional Services.
Copyright ©2020 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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2.01  Owner's Responsibilities

A.

Owner shall provide Engineer with existing Project-related information and data in Owner's
possession and needed by Engineer for performance of Engineer's Services. Owner will
advise the Engineer of Project-related information and data known to Owner but not in
Owner's possession. Engineer may use and rely upon Owner-furnished information and data
in performing its Services, subject to any express limitations applicable to the furnished
items.

1. Following Engineer's assessment of initially-available Project information and data, and
upon Engineer's request, Owner shall obtain, furnish, or otherwise make available (if
necessary through retention of specialists or consultants) such additional Project-
related information and data as is reasonably required to enable Engineer to complete
its Services; or, with consent of Engineer, Owner may authorize the Engineer to obtain
or provide all or part of such additional information and data as Additional Services.

Owner shall provide necessary direction and make decisions, including prompt review of
Engineer's submittals, and carry out its other responsibilities in a timely manner so as not to
delay Engineer's performance. Owner shall give prompt notice to Engineer whenever Owner
observes or otherwise becomes aware of (1)any relevant, material defect or
nonconformance in Engineer's Services, or (2) any development that affects the scope or
time of performance of Engineer's Services.

3.01 Schedule for Rendering Services

A.

Engineer shall complete its Services within the following specific time period: December 30,
2021. Refer to appendix B for proposed schedule.

If, through no fault of Engineer, such periods of time or dates are changed, or the orderly
and continuous progress of Engineer's Services is impaired, or Engineer's Services are
delayed or suspended, then the time for completion of Engineer's Services, and the rates and
amounts of Engineer's compensation, shall be adjusted equitably.

4.01 Invoices and Payments

A

Invoices: Engineer shall prepare invoices in accordance with its standard invoicing practices
and submit the invoices to Owner on a monthly basis. Invoices are due and payable within
30 days of receipt.

Payment: As compensation for Engineer providing or furnishing Services and Additional
Services, Owner shall pay Engineer as set forth in this Paragraph 4.01, Invoices and Payments.
If Owner disputes an invoice, either as to amount or entitlement, then Owner shall promptly
advise Engineer in writing of the specific basis for doing so, may withhold only that portion
so disputed, and must pay the undisputed portion.

Failure to Pay: If Owner fails to make any payment due Engineer for Services, Additional
Services, and expenses within 30 days after receipt of Engineer's invoice, then (1) the
amounts due Engineer will be increased at the rate of 1.0% per month (or the maximum rate
of interest permitted by law, if less) from said thirtieth day; (2) in addition Engineer may,
after giving 7 days' written notice to Owner, suspend Services under this Agreement until
Engineer has been paid in full all amounts due for Services, Additional Services, expenses,
and other related charges, and in such case Owner waives any and all claims against Engineer
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for any such suspension; and (3) if any payment due Engineer remains unpaid after 90 days,

Engineer may terminate the Agreement for cause pursuant to Paragraph 5.01.A.2.
D. Basis of Payment — Lump Sum and Hourly Rates

1. Owner shall pay Engineer for Services as follows:

a. ALump Sum amount of $70,000. The lump sum phases as included in the proposal

are subdivided as follows:

Survey (1.01.3) $5,500
Concept Design and Cost Estimate (1.01.1,2,4) $10,000
Final Design and Cost Estimate (1.01.1,2,4) $50,500
Bidding (1.01.5) 4,000

b. The portion of the compensation amount billed monthly for Engineer's Services will
be based upon Engineer's estimate of the percentage of the total Services actually
completed during the billing period.

E. Additional Services: For Additional Services, Owner shall pay Engineer an amount equal to
the cumulative hours charged in providing the Additional Services by Engineer's employees,
times standard hourly rates for each applicable billing class; plus reimbursement of expenses
incurred in connection with providing the Additional Services. Engineer's standard hourly
rates are attached as Appendix 1.

5.01 Termination

A. Termination for Cause

1.

Either party may terminate the Agreement for cause upon 30 days' written notice in the
event of substantial failure by the other party to perform in accordance with the terms
of the Agreement, through no fault of the terminating party.

a. Notwithstanding the foregoing, this Agreement will not terminate under
Paragraph 5.01.A.1 if the party receiving such notice begins, within 7 days of
receipt of such notice, to correct its substantial failure to perform and proceeds
diligently to cure such failure within no more than 30 days of receipt thereof;
provided, however, that if and to the extent such substantial failure cannot be
reasonably cured within such 30-day period, and if such party has diligently
attempted to cure the same and thereafter continues diligently to cure the same,
then the cure period provided for herein will extend up to, but in no case more
than, 60 days after the date of receipt of the notice.

In addition to its termination rights in Paragraph 5.01.A.1, Engineer may terminate this
Agreement for cause upon 7 days' written notice (a) if Owner demands that Engineer
furnish or perform services contrary to Engineer's responsibilities as a licensed
professional, (b) if Engineer's services for the Project are delayed or suspended for more
than 90 days for reasons beyond Engineer's control, (c) if payment due Engineer remains
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unpaid for 90 days, as set forth in Paragraph 4.01.C, or (d) as the result of the presence
at the Site of undisclosed Constituents of Concern as set forth in Paragraph 6.01.1.

3. Engineer will have no liability to Owner on account of any termination by Engineer for
cause, except as provided herein.

Termination for Convenience: Owner may terminate this Agreement for convenience,
effective upon Engineer's receipt of notice from Owner.

Payments Upon Termination: In the event of any termination under Paragraph 5.01,
Engineer will be entitled to invoice Owner and to receive full payment for all services
performed or furnished in accordance with this Agreement, and to reimbursement of
expenses incurred through the effective date of termination. Upon making such payment,
Owner will have the limited right to the use of all deliverable documents, whether completed
or under preparation, subject to the provisions of Paragraph 6.01.F, at Owner's sole risk.

1. If Owner has terminated the Agreement for cause and disputes Engineer's entitlement
to compensation for services and reimbursement of expenses, then Engineer's
entitlement to payment and Owner's rights to the use of the deliverable documents will
be resolved in accordance with the dispute resolution provisions of this Agreement or
as otherwise agreed in writing.

2. If Owner has terminated the Agreement for convenience, or if Engineer has terminated
the Agreement for cause, then Engineer will be entitled, in addition to the payments
identified above, to invoice Owner and receive payment of a reasonable amount for
services and expenses directly attributable to termination, both before and after the
effective date of termination, such as reassignment of personnel, costs of terminating
contracts with Engineer's subcontractors or subconsultants, and other related close-out
costs, using methods and rates for Additional Services as set forth in Paragraph 4.01.F.

6.01 General Considerations

A

The standard of care for all professional engineering and related services performed or
furnished by Engineer under this Agreement will be the care and skill ordinarily used by
members of the subject profession practicing under similar circumstances at the same time
and in the same locality. Engineer makes no warranties, express or implied, under this
Agreement or otherwise, in connection with any services performed or furnished by
Engineer. Subject to the foregoing standard of care, Engineer may use or rely upon design
elements and information ordinarily or customarily furnished by others, including, but not
limited to, specialty contractors, manufacturers, suppliers, and the publishers of technical
standards.

Engineer shall not at any time supervise, direct, control, or have authority over any
Constructor's work, nor will Engineer have authority over or be responsible for the means,
methods, techniques, sequences, or procedures of construction selected or used by any
Constructor, or the safety precautions and programs incident thereto, for security or safety
at the Project site, nor for any failure of a Constructor to comply with laws and regulations
applicable to that Constructor's furnishing and performing of its work. Engineer shall not be
responsible for the acts or omissions of any Constructor.

Engineer neither guarantees the performance of any Constructor nor assumes responsibility
for any Constructor's failure to furnish and perform its work.
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D. Engineer's opinions of probable construction cost (if any) are to be made on the basis of
Engineer's experience, qualifications, and general familiarity with the construction industry.
However, because Engineer has no control over the cost of labor, materials, equipment, or
services furnished by others, or over contractors' methods of determining prices, or over
competitive bidding or market conditions, Engineer cannot and does not guarantee that
proposals, bids, or actual construction cost will not vary from opinions of probable
construction cost prepared by Engineer. If Owner requires greater assurance as to probable
construction cost, then Owner agrees to obtain an independent cost estimate.

Engineer shall not be responsible for any decision made regarding the construction contract
requirements, or any application, interpretation, clarification, or modification of the
construction contract documents, other than those made by Engineer.

All documents prepared or furnished by Engineer are instruments of service, and Engineer
retains an ownership and property interest (including the copyright and the right of reuse) in
such documents, whether or not the Project is completed. Engineer grants to Owner a limited
license to use the deliverable documents on the Project, extensions of the Project, and for
related uses of the Owner, subject to receipt by Engineer of full payment due and owing for
all Services and Additional Services relating to preparation of the deliverable documents, and
subject to the following limitations:

1. Owner acknowledges that such documents are not intended or represented to be
suitable for use on the Project unless completed by Engineer, or for use or reuse by
Owner or others on extensions of the Project, on any other project, or for any other use
or purpose, without written verification or adaptation by Engineer;

2. any such use or reuse, or any modification of the documents, without written
verification, completion, or adaptation by Engineer, as appropriate for the specific
purpose intended, will be at Owner's sole risk and without liability or legal exposure to
Engineer or to its officers, directors, members, partners, agents, employees, and
subconsultants;

3.  Owner shall indemnify and hold harmless Engineer and its officers, directors, members,
partners, agents, employees, and subconsultants from all claims, damages, losses, and
expenses, including attorneys' fees, arising out of or resulting from any reuse, or
modification of the documents without written verification, completion, or adaptation
by Engineer; and

4. such limited license to Owner shall not create any rights in third parties.

G. Owner and Engineer agree to transmit, and accept, Project-related correspondence,
documents, text, data, drawings, information, and graphics, in electronic media or digital
format, either directly, or through access to a secure Project website, in accordance with a
mutually agreeable protocol.

H. Engineer shall procure and maintain Professional Liability Insurance in the Annual Aggregate
amount of $1,000,000.00 excluding fees, costs and expenses of investigation, claims
adjustment, defense, and appeal, with such insurance providing coverage for any negligence,
and professional errors or omissions, of Engineer or Engineer’s officers, directors, members,
partners, agents, employees, or Consultants in the performance of this Agreement. Except
should Engineer fail to obtain such insurance coverage, the total liability, in the aggregate, of
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Engineer and Engineer’s officers, directors, members, partners, agents, employees, and
Consultants to Owner and anyone claiming by, through, or under Owner for any and all
claims, losses, costs, or damages whatsoever arising out of, resulting from the negligence,
and professional errors or omissions, of Engineer or Engineer’s officers, directors, members,
partners, agents, employees, or Consultants in the performance of this Agreement (hereafter
“Owner’s Claims”), shall not exceed the total insurance proceeds paid on behalf of or to
Engineer by Engineer’s Professional Liability insurers in settlement or satisfaction of Owner’s
Claims under the terms and conditions of Engineer’s insurance policies applicable thereto
(excluding fees, costs and expenses of investigation, claims adjustment, defense, and
appeal). Certificates of insurance will be provided to the Owner upon request. The parties
acknowledge that Engineer's Services do not include any services related to unknown or
undisclosed Constituents of Concern. If Engineer or any other party encounters, uncovers, or
reveals an unknown or undisclosed Constituent of Concern, then Engineer may, at its option
and without liability for consequential or any other damages, suspend performance of
Services on the portion of the Project affected thereby until such portion of the Project is no
longer affected, or terminate this Agreement for cause if it is not practical to continue
providing Services.

Owner and Engineer agree to negotiate each dispute between them in good faith during the
30 days after notice of dispute. If negotiations are unsuccessful in resolving the dispute, then
the dispute will be mediated. If mediation is unsuccessful, then the parties may exercise their
rights at law.

This Agreement is to be governed by the laws of the state in which the Project is located.

Engineer's Services do not include: (1) serving as a "municipal advisor" for purposes of the
registration requirements of Section 975 of the Dodd-Frank Wall Street Reform and
Consumer Protection Act (2010) or the municipal advisor registration rules issued by the
Securities and Exchange Commission; (2) advising Owner, or any municipal entity or other
person or entity, regarding municipal financial products or the issuance of municipal
securities, including advice with respect to the structure, timing, terms, or other similar
matters concerning such products or issuances; (3) providing surety bonding or insurance-
related advice, recommendations, counseling, or research, or enforcement of construction
insurance or surety bonding requirements; or (4) providing legal advice or representation.

7.01 Definitions

A

Constructor—Any person or entity (not including the Engineer, its employees, agents,
representatives, subcontractors, and subconsultants), performing or supporting
construction activities relating to the Project, including but not limited to contractors,
subcontractors, suppliers, Owner's work forces, utility companies, construction managers,
testing firms, shippers, and truckers, and the employees, agents, and representatives of any
or all of them.

Constituent of Concern—Asbestos, petroleum, radioactive material, polychlorinated
biphenyls (PCBs), lead based paint (as defined by the HUD/EPA standard), hazardous waste,
and any substance, product, waste, or other material of any nature whatsoever that is or
becomes listed, regulated, or addressed pursuant to laws and regulations regulating, relating
to, or imposing liability or standards of conduct concerning, any hazardous, toxic, or
dangerous waste, substance, or material.
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8.01  Successors, Assigns, and Beneficiaries

A.

Successors and Assigns

1.

Owner and Engineer are hereby bound and the successors, executors, administrators,
and legal representatives of Owner and Engineer (and to the extent permitted by
Paragraph 8.01.A.2 the assigns of Owner and Engineer) are hereby bound to the other
party to this Agreement and to the successors, executors, administrators, and legal
representatives (and said assigns) of such other party, in respect of all covenants,
agreements, and obligations of this Agreement.

Neither Owner nor Engineer may assign, sublet, or transfer any rights under or interest
(including, but without limitation, money that is due or may become due) in this
Agreement without the written consent of the other party, except to the extent that
any assignment, subletting, or transfer is mandated by law. Unless specifically stated to
the contrary in any written consent to an assignment, no assignment will release or
discharge the assignor from any duty or responsibility under this Agreement.

Beneficiaries: Unless expressly provided otherwise, nothing in this Agreement shall be
construed to create, impose, or give rise to any duty owed by Owner or Engineer to any
Constructor, other third-party individual or entity, or to any surety for or employee of any of
them. All duties and responsibilities undertaken pursuant to this Agreement will be for the
sole and exclusive benefit of Owner and Engineer and not for the benefit of any other party.

9.01 Total Agreement

A.

This Agreement (including any expressly incorporated attachments), constitutes the entire
agreement between Owner and Engineer and supersedes all prior written or oral
understandings. This Agreement may only be amended, supplemented, modified, or
canceled by a duly executed written instrument.

Attachments:

Appendix 1: Engineer's Standard Hourly Rates

Appendix 2: Project Hours & Fee Estimates, Project Schedule

EJCDC® E-520, Short Form of Agreement Between Owner and Engineer for Professional Services.
Copyright ©2020 National Society of Professional Engineers, American Council of Engineering Companies,
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This Agreement’s Effective Date is August 11, 2021.

Owner:

City of Brandon, South Dakota

Engineer:

I&S Group, Inc.

(name of organization)

By:
(authorized individual’s signature)
Date:
(date signed)
Name:
(typed or printed)
Title:

(typed or printed)
Address for giving notices:

304 Main Avenue

(name of organization)

By:

(authorized individual’s signature)

Date:

(date signed)

Name: David Doxtad

(typed or printed)
Title: President

(typed or printed)
Address for giving notices:

101 S Reid St

PO Box 95

Suite 202

Brandon, SD 57005

Sioux Falls, SD 57103

Designated Representative:

Name: TamilJansma

(typed or printed)
Title: City Engineer

(typed or printed)
Address:

(same as above)

Designated Representative:

Name: Matt Zobel

(typed or printed)

Title: Graduate Engineer

(typed or printed)
Address:

(same as above)

Phone:  (605) 254-6788

Email: tjansma@cityofbrandon.org

Phone: (605) 274-6401

Email: matt.zobel@isginc.com

EJCDC® E-520, Short Form of Agreement Between Owner and Engineer for Professional Services.
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This is Appendix 1, Engineer’s Standard Hourly Rates, referred
to in and part of the Short Form of Agreement between Owner
and Engineer for Professional Services dated [date].

ENGINEER’S STANDARD HOURLY RATES

A. Standard Hourly Rates:

1. Standard Hourly Rates are set forth in this Appendix 1 and include salaries and wages
paid to personnel in each billing class plus the cost of customary and statutory benefits,
general and administrative overhead, non-project operating costs, and operating
margin or profit.

2. The Standard Hourly Rates apply only as specified in Paragraph 4.01 and are subject to
annual review and adjustment.

B. Schedule of Hourly Rates: Refer to the following page.

EJCDC® E-520, Short Form of Agreement Between Owner and Engineer for Professional Services.
Copyright ©2020 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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Firm 2021 Standard Hourly Rates

ISG

Rates effective as of January I, 2021, and are subject to change on an annual basis.

Employee Type Hourly Rate Employee Type Hourly Rate Employee Type Hourly Rate
Administrative IT Specialist Technology Designer
-1V $66-124 | - Senior $108-160 | - Senior $99-179
Applied Technology Specialist Interior Designer Technology Engineer
| - Senior $91-136 | - Senior $110-170 | - Senior $121-190
Architect Land Surveyor Visualization Specialist
| - Senior $109-190 | - Senior $101-180 | - Senior $145-176
Architectural Designer Land Survey Specialist Videographer
| - Senior $100-142 | - Senior $91-136 $124
Business Developer Landscape Architect Water/Wastewater Designer
| - Senior $124-187 | - Senior $I117-187 | - Senior $96-143
Business Writer Landscape Designer Water/Wastewater Engineer
| - Senior $93-103 | - Senior $102-139 | - Senior $123-190
Civil Engineer Marketing Consultant/Specialist Water/Wastewater Project Manager
| - Senior $123-190 | - Senior $103-160 | - Senior $124-190
Civil Designer Mechanical Engineer Equipment Expenses
| - Senior $96-138 | - Senior $121-190 3D Laser Scanner $63
Community Resource Planner Mechanical Designer éll;eérrain Vehicle $T§g
| - Senior $112-165 |- Senior $99-136 ~ Mapping Grade GPS $19
Construction Administrator Project Coordinator %:%eg/ ggj:teeSPS/RObOtics 25'?
| - Senior $99-140 -1V $I111-145
Drone Specialist Project Manager Mileage is billed at the IRS allowable rate

Consultant subcontracts are billed at

| - Senior $91-136 | - Senior $124-190 cost +10%
Electrical Engineer Refrigeration Designer
| - Senior $121-190 | - Senior $105-160
Electrical Designer Refrigeration Engineer
| - Senior $99-179 | - Senior $125-210
Environmental Scientist/ Senior Finance Consultant
Engineer/Specialist $160
|- Senior $109-170 seructural Engineer
GIS Specialist |- Senior $118-190
| - Senior $109-169 Technical Writer
Graphic Designer | - Senior $124-139
| - Senior $88-108

Architecture + Engineering + Environmental + Planning

ISGInc.com
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MEMO
August 20, 2021

To: Mayor Heinitz and Council Members
Fr: Bryan H. Read, City Administratorag
Re: Wage Benefit Analysis

It was requested that staff review and compare wages and total compensation for city employees. This
entailed reviewing each individual employee and their differing accrual rates for vacation time, compiling
wage and benefit costs and comparing them to data from the Bureau of Labor Statistics (“BLS”).

The first spreadsheet shows actual costs for 2020, the last year for which we have actual figures. The
figures reflect actual costs for sick leave and vacation that was used by employees and paid. The wages
comprise 64.9% of total compensation while benefits comprise the remaining 35.1%. This compares to
data from the BLS that shows wages versus benefits for government workers is 61.9% for wages and
38.1% for benefits as of March, 2021. The private sector breakdown is 70.4% for wages and 29.6% for
benefits.

The second spreadsheet reflects accrued vacation and sick leave benefits, not the amount actually paid.
As you can see the accrued amounts are higher than the actual paid amounts as not all employees used all
of their vacation or sick leave. This does change the percentages of wages as a percent of total
compensation to 63.2% and benefits to 36.8%. The data from BLS does not change.

The third spreadsheet shows the same data for the proposed 2022 budget, including two new employees.
The percentage of wages as a percent of total compensation remains at 63.2% and benefits remain at
36.8%. The BLS data remains the same.

The review of wages, benefits and total compensation indicates that the City’s compensation is in line
with the state and local governments sector. It is very different from the compensation for the private
sector. This is noted in the technical notes from the BLS information that states “Compensation cost
levels in state and local government should not be directly compared with levels in private industry.
Differences between these sectors stem from factors such as variation in work activities and occupational
structures.”



2020 Wages and Benefits - Accrued
Compared to State and Local Government Workers

Total Wages
Total Benefits

Leave - Earned
Sick Leave
Vacation Leave
Holidays

Legally Required Benefits
FICA

Medicare

Unemployment Insurance
Workers Comp

Retirement
SDRS Retirement

Health Insurance
Health Insurance
Dental Insurance
TASC Reimbursement

Other
Modern Woodmen

Total Benefits

Leave Earned
Vacation Leave

Sick Leave
Holidays

$ 2,188,555.20

1,272,272.48

3,460,827.68

127,654.24
96,720.96

61,866.56

286,241.76

131,486.31
30,751.19
2,331.00

41,440.99

206,009.49

146,813.66

589,753.49
18,361.00

15,780.00

623,894.49

9,313.08

1,272,272.48

Hours Earned

% of Accrued 3/21BLS 3/21BLS
Compensation Govt Data Private
63.2% 61.9% 70.4%
36.8% 38.1% 29.6%
3.7%
2.8%
1.8%
8.3% 7.5%
3.8%
0.9%
0.1%
1.2%
6.0% 5.5%
4.2% 12.5%
17.0%
0.5%
0.5%
18.0% 11.7%
0.3%
36.8% 38.1%

Wages Earned

4,688
3,552
2,272

127,654.24
96,720.96

61,866.56

286,241.76



2020 Wages and Benefits - Used
Compared to State and Local Government Workers

Total Wages
Total Benefits

Total Compensation

Leave - Used
Sick Leave
Vacation Leave
Holidays

Legally Required Benefits
FICA

Medicare

Unemployment Insurance
Workers Comp

Retirement
SDRS Retirement

Health Insurance
Health Insurance
Dental Insurance
TASC Reimbursement

Other
Modern Woodmen

Total Benefits

Leave Used

Vacation Leave
Sick Leave
Holidays

Total

$ 2,188,555.20
1,184,864.18

3,373,419.38

85,869.81
51,097.10

61,866.56

198,833.46

131,486.31
30,751.19
2,331.00

41,440.99

206,009.49

146,813.66

589,753.49
18,361.00

15,780.00

623,894.49

9,313.08

1,184,864.18

Hours Used

3,153.50
1,876.50
2,272.00

% of Paid
Compensation

3/21 BLS
Govt Data

3/21 BLS
Private

64.9%
35.1%

2.5%
1.5%
1.8%

5.9%

3.9%
0.9%
0.1%
12%

6.1%

4.4%

17.5%
0.5%
0.5%

18.5%

0.3%

35.1%

Wages Paid

85,869.81
51,097.10

61,866.56

198,833.46

61.9%
38.1%

7.5%

5.5%

12.5%

11.7%

38.1%

70.4%
29.6%



2022 Wages & Benefits - Proposed Budget

Total Wages
Total Benefits

Leave - Earned
Sick Leave
Vacation Leave
Holidays

Legally Required Benefits
FICA

Medicare

Unemployment Insurance
Workers Comp

Retirement
SDRS Retirement

Health Insurance
Health Insurance
Dental Insurance
TASC Reimbursement

Other
Modern Woodmen

Total Benefits

Leave Earned

Vacation Leave
Sick Leave
Holidays

2,873,950
1,675,394

4,549,344

115,776.00
152,913.68
75,254.40

343,944

219,531

6,550
60,320

286,401

169,949

865,272

9,828

1,675,394

4,864
3,840
2,496

344,444.00

% of Accrued 3/21BLS 3/21BLS
Compensation Govt Data Private
63.2% 61.9% 70.4%
36.8% 38.10% 29.6%
7.6% 7.5%
6.3% 5.5%
3.7% 12.5%
19.0% 11.7%
0.2%
36.8% 38.1%
153,413.60
115,776.00
75,254.40



MEMO
August 20, 2021

To: Mayor Heinitz and Council Members
Fr: Bryan H. Read, City Administrator2#%
Re: 2022 CPI Wage Adjustment

The City started using the Consumer Price Index — All Urban Consumers (“CPI-U”) to calculate annual
wage adjustments, effective each January 1, in 2014. Prior to 2014 the city increased wages by 3% for
the January 1 wage adjustment. This wage adjustment did not reflect the step movement that each
employee would receive based upon their annual performance review that was implemented.

The attached spreadsheet compares the historical 3% wage adjustment from 2013 through 2021 as
compared to the actual adjustments based upon the CPI-U. These figures do not include any step
movement, the wage adjustments that were approved earlier this year or the addition of any new

employees.

In 2013 the base wages were $1,850,058. If the 3% wage adjustment had been applied the base wages
would have been $1,905,560 in 2014. The actual base wage adjustment was 2% with a total base wage of
$1,887,059. This amounted to a savings in base wages of $18,501 for 2014, not including FICA or
SDRS.

The same calculations were completed for each subsequent year through 2021. The savings in base
wages was estimated to be $835,950 with and additional savings in FICA and SDRS of $112,435 for a
total estimated savings of $948,385 by using the CPI-U to adjust wages for inflation.
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